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Lessons for the US from UK Experiences with
Forced Marriage Protection Orders and
Abusive Transnational Marriages

Anne-Marie Hutchinson OBE
Partner, Dawson Cornwell

Forced Marriage Initativ
nior Public Policy At
Heather@ahirih.org

Tahirih’s Forced Marriage Initiative

In 201 1, Tahirih launched the:

+ Forced Marriage Initiative
- National Network to Prevent Forced Marriage

in response to the findings of Tahirih's Survey on Forced
Marriage in Immigrant Communities in the United States.

This webinar is part of a quarterly series.

Forced Marriage

Anne-Maric Hutchinson OBE

Partner at Davwson Cornwell Solicitors, London, England

Davson Comwell the family law firm
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Introduction

+ “Marrige shall it th free " Universal

Deciaaion o Human Righs Aric 1602

. AForesd
cannon consent o the marige.
+ Force cantake on many o N e A presure,
perperatorsha covers  fong perid o .
5 yisoien partar g
e xpecation to marry from s vey youngage
Dawson Comwell the family

In the Headlines

“NHS doctor saved from forced marriage

gets court safeguards.

An NHS doctor tricked into returning to Bangladesh, where her parcts held her

amarrisge, sy from any

rencwed attempts to remove her from the UK.”

See: . nayra-abeslin-forced-m

son Cormwell the family
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In the Headlines

“Humayra Abedin, 32,  Bangladeshi national from Upton Park, east London, returned to Britan on
Tuesday after being held by her parentsfor four months. Today,she sid she had spent much of this time

P =

Aftertoday's hearing, she urged other women trapped in forced marriages to come forward. "Don't
give up hope — there is hope.” Abedin was eventually fred by a court in Bangladesh. Earlcr this month
the high courtin London issued an order for her release under the Forced Marriage Act

Today Mr Justice Coleridge isued
UK, harass her or threaten her, "I shal grant further orders to protect Dr Abedin and prevent her being
remored from this country again without her consent,” the judge sad in his ruling™

son Cormwell the family
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In the Headlines

BBC News reported on 11 Jun 2007,

“Killed for loving the wrong man.

Banaz Mahamod was killed sfter falling in love with a man her family did not want her to marry.”

Sees iy

Dawson Comwell t m
“Her father Mahmod Mahmod, 52, and uncle Ari Mahmod, 50, from Mitcham, London, were
convicted of murder on Mondsy. Banaz Mahmod was 20 years old, and very much in love, when she.
was strangled with a bootlace and her body stuffed i a sutcase
According tothe prosecution, Banaz had to pay the "ultimate price” fo bringing shame on her Kurdish
family. The court heard that Banaz. was murdered at her home in Mitcham in Surrey in January last
Four months laer, a ly
away, decp beneath the foundations of a house n a Birmingham suburb, Having Ief an arranged and
unhappy marriage, Bansz had started a elationship with Rhamat Sulemani”

1l t ly law firr

What are the motives behind
Forced Marriage?

P o protect the izt

* To make sure tha the vitim will be looked afte (c.g where victimis disabled).

“To honour commitments o or because of pressure from the wider family

“To control what the perpetuators beleve 1o be undesirsble behaviour on the vietim'’s part including
promiscuity,sexual orientation or alcohal consumption

“To tacticall gain or strengthen tie with another family (including for financial reasons).

“To tacticall gain immigration rights (e.& 1o support  spouse’s entry into the UK).
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Forced Marriage Unit

~
=

FORCED

‘YOU HAVEA RIGHT 0 CHOGSE

Dawson Comwell the fa
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Forced Marriage Unit

the Home Office and the Foreign & Commonwealth Offce

* It continues to provide support,adsice and information to victims of Forced Marriage.

¥

* The Forced Marriage Unit (FMU) wasset up in the UK in January 2005 35  oint iniitise between

jine UK T e e
ey
© In 2008, the MU pportin 1,618 cses. In cand
supportin 1,652 cass nd i 2010 this igur rose 0 1,735,
Davson Comwell the family law firr

FMU Statistics
2012

* 12012, the FMU provided advice and support in 1,485 cases.

* 11 of those cases involve victims who had disbiltcs.

* The youngest victim was 2 and the oldest victim was 71

i L analysislooking at various f ch

gender,

awson Cormwell the fa

=22 of those cases concerned vitims who were cither lesbian, gy, bisexual or transgender:

Iy law firr
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FMU Statistics: 2012 ]
Age =t

Dawson Comnwell the family law firm

FMU Statistics: 2012 B

]
Gender i
Male
18%

Davson Comwell the family law firm

FMU Statistics: 2012 B

L]
Country s
na
s
e s e e wm
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Criminalisation

. Atp f y in England.
actusl or threatened Forced Marriag be A e
and sssault

o June i A choice by right) and o ntention to

eriminalise forcing someone to marry.

Criminalisation

* Home Affirs Sclect Committec (HASC) published a report in May 2008 and a
May 2011

her reportin

* Gosernment voiced its commitment in October 2011 to criminlise the breach of Forced Marriage

e A Tt s —/A@
Responses’

ly law firrm

Criminalisation
Pros

* Anew criminal offence could have a deterrent effcct that would reduce the mumber of Forced

Marriages. Robust peor account for
thei actions n a public domain.

An offence would send a clar signal both within the UK and outsid its borders,that it is
unacceptable to force a person to marry, that it is an action which society as  whole condems and
that there will be consequences for perpetuators

It could also empower young people to challenge their parents and their wider fanvl, a5 well s
giving victims a stronger sense tha being forced into marriage s wrong

. Asp

offence would llow a perpetrator to be punished for his wrongdoing.

ly law firrm
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Pros

oA it cascr for e pol
iy Has been or might "
be casily o sce past "
. 2 Forced
relistion
o Asp Jarify the issues for lve are fully

e oty o s e e

more cflective.

Slide 20 Criminalisation
Cons

Victims may stop secking help for fear ither that their fimily members willbe prosecuted or of the
repercusions were the prosecution to fil. Thisfear could arise a a result of nternal pressure:

(such as feclings of guil) external pressure or both,
Victims may also be deterred from applying for  cvil remedy for similr reasons,

el

Given proof req in civ
difficulties in sccuring evidence (for example, from a victim who docs not wish to give evidence or

orced Marriage occurs abroad), there s a isk that there would be a significant number of

where a
failed prosceutions.

both the gencral public and vietims' perspectives,

wson Corwell the fa

Slide 21 Criminalisation
Cons

dims may develop an understanding that any report made to a Government body,even those:

. v
rotect victims, will result in a criminal inestigation. This may reduce the

who only seck to pr
possibility of victims coming forward for any ‘ofcial”asistance at all.

* Rather th o o
ways to force their chidren to marry. Victims may be sent abroad at an ¢

e sage in their lfe and

leftin the destination country within a Forced Marriage

with

make

. a oxen the risk of 4
ater on, something which ma

wson Corwell the fa
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2012 Consultation
Should FM be a criminal offence?

Undecioes
9%

Dawson Comwell the family law firm

2012 Consultation
Issues

* Deal with Forced Marrisg iy ! needs are
properly.

civil remedis avalabl to victims,

fy
behind misconceptions about what their culture and relgion requires.

o Inerease the

for victims.

socicty including n schools, about Forced Marriage.

pply any
particular culture, rligion or minority group.

Dawson Cormwell the family lzw firm

Government’s response

o doing s,
and villno b oleatd.
Wewill
hich puts th vicim centr
g
The d e Foreed 013 /2014,
of aForced

Marriage Civil Protection Order  criminal offence.

awson Comwell the family law firm
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Anti-social Behaviour, Crime 2%
and Policing Bill i

Joint Committce on Human Rights (October 2013):

Hoverer, giventhe
leartha cosfl
[ Te—— accompanied

e i 1 A i S
Gy

o dhe e
ratsgthreshould e consulation with reevant sabebolders;and

Dawson Comwell the family law firm

2012 Consultation
A Look at Europe

Civil Responses
Age of marriage

« The minimum age at which a person can enter into a valid marriage in England and Wales s 16, A
person under the age of 18 (but over 16) may not marry without parental consent,

* Butsce the UN Convention on t

of the Child (Artcle 1) — which defincs a child as“
64 Convention on Consent to Marriage, Minimum Age for
s (Article 2) and the Convention on the Elimination of All
scrimination Against Women (Articl 16).

= They appear to agree that 18 yearsis an appropriate minimum age to enter into a marrige.

= Arguable that the fsue of parental consent fo children aged 16 or 17 i contributory factor to
Forced Marrage.

Davson Comwell the family law firr
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Civil Responses
Nullity

A marriage entered into without consent is ot a valid marriage but where a marriage has on the
face of it complicd with the formal and substantive requircments of the Marrisge Acts (3¢
amended), it will be presume to be valid

A Forced Marrisge willremain valid unless and until it is a judged by a court to be voidsble.

Section 12(¢) of the Matrimonial Causes Act 1973: marriage shal be voidable

t, whether in

her party to the
. mistake, unsoundness of

mind or otherwise”

et in Hiran v Hirani (1983) 4 FLR 232: “the threa,pressure or whotevr it i, is sch o o dsreythe
sealityofthe conset and e che wil ofthe individual

. p be brought within 3y the marriage. I the tme lmit has

expired, ‘marriage not capable of
recogaition; See B v I (Forced Marriage) (2010] 1 FLR 1721

son Co

well the family

Civil Responses
Nullity

Nulit is more appropriate than divorce in Forced Marriage cases, See P v R (Fored Morriage: Annulmen:
Procedure) [2003] 1 FLR 661

5 i 12(6) 10 be brough beore te
courtLom informed by thepetioners

sitaation if merey o divorce decre i pronounced and i desrabefrom al points of view hat where o gerine
o of forced morriageexists the court should,where appropriot, grant a decre of mlly and a for o posible

e any sigma that that a peson n the

married.

I fllows fom hat that thedecson o whetheror ot
thescncumstancesshould be ready i th righe cas, o grant publc fnding t cnabl such iy proceedings o

be broughe. o .

inssigatd by thecour. They are of and
i approprotethat they shouldbe tansfsred o the High Court and invcstigotedpropely and. flly imapen court”

wson Corwell the fa

Forced Marriage
(Civil Protection) Act 2007

63A Forced marriage protection orders

(1) The Court may make an order for the purposes of protecting;

bei from any attempt to be orced

(5)a person who has been forced into marriag.

Consider the heslth, safety nd well-being of the
person to be protected and such regard to the person's wishes and feclings a the Court considers

sppropriste.

wson Corwell the fa
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Forced Marriage
(Civil Protection) Act 2007

“The appliabilty ofs. 634 i extended by

(5) For the purposes of sub

tion 4 (which defines a Forced Marriage for the purposes of the Act) it
does not matser whether the conduct of B which forces A to enter a marriage isdirected against A, B or
another person.

And further by s. 63B(2) which sates:

(2)The termes of such orders may, in particulr,reate o

(3 conduct outside Englind and Wales, as wella (or instead of) conduct within England and
Wales;

. or may become, I

respondents who force or attemp to force, o may force aperson to enter into 3 marriages

well the fam
Case Study i\‘_ﬁz

the police , that she i to be

Her parents re the primary perpetrators, though her brother and

sister support them. Her family are aware of her rlationship with the boyfriend, and her male cousing
o stay avay

forced into marriage witha relat

0 y ¥ l in Pakistan, who have been threatened
by other family members residing in tha urisdiction.

“The girl docs not wish to inform her fanyly o her opposition sating that it would ruin her e if her
family were aware of the complain.

+ Whoshould it proccedings?
+ Whoshould be named a deendants?
+ Howcanthe woman's position be protcted?

* Whatorders may be sought?

wson Corwell the fa

Who should initiate

=t
proceedings? i\-Ai\

Police,local authority o on behalf of the protected person?

in ple above, must be the p leave
under . 63C(3).

‘Which of the two depends on who i best placed to act and to offer the appropriate protcction.

* Police should likely criminal s and, if there
are, how ongoing civil procecdings may affect a criminal proscction.
O ot the phintil? tospecilis joined,

through them, at the ex parte stage

* Entitled to protection by virtue of s. 635(1) and 5. 63B(2)(c).
« Within the main order or on his own application?
. c it

o SOy

wson Corwell the fa
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Who should be named ﬁ
as defendants? GA‘;

B

o Parents
* Brother and sster

Cousing (as their actions, althovgh not dirccted against the woman dircetly, may be covered.
pursuant to 5. 63A(5))

* Prospective groom and, if appropriate, bis family?

ily members

S 6B

Dawson Comwell the f

nily lzw firm

Disclosure issues: protecting ﬁ
the source of information =,

[Eg

* Must consider the disclosure position at an early stage

sge. I the person to be protected has made 3
‘complaint but docs not want her family to be made avare, it will greatly affect how the case will be
conducted

ly j P y way of limited

disclosure — an application may be made to protect any source who may be a isk if ther denity,

or the information disclosed, were to be revealed

Recently considered by Sir Nicholas Wallin 4 Chif Constable & A4 r¥K and Ochers [2010] EWHC

2438 (Fam):

* Ina Forced Marrisge or honour iolence cas, crcumstances might wellarise in whicl
disclosure of snsitve information is kel to lead to the isk of serious harm to the giver or the
source of that information (sce para. $7).

5 A the case for non. “compelling”. Sec A Local
Auhoriy v A [2010] 1 FLR 545.
* Itmay be that the p s inherent within the p the
Actitsell (sec para. 91),
Dawson Comwell the f law firm

ly

What Orders?
s. 63B(1)

=

Aforced marriage protection order may contain
(8 such profibitions,restrictions and requircments; and
() such other terms

asthe court considers spproprise for the purposes of the order.

May protect anillry characters (e.g- boylriend if he does not wish to make his own application).

Provisions may include:

* Non-molestation order type provisions

* More creative or severe orders

home or it feared been
removed from the jurisdiction.

dawson Cormwell the f.

Iy
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Power of arrest? :}Tﬁ

‘Where the court cansiders that any of the respondents s used o threatened iolence against the

with by the order, the
it considers that there i a risk of
P

court may atach a power of arest o one or more provisions f i
et e 0

‘Where the court cansiders that the respondent has used or threstencel violence against the person

by the order, the court
b ane ders that in all the

there would

[Eg

Draft order JT

TONR,Z,Sand M

YOU MUST OBEY THE DIRECTIONS CONTAINEDWITHINTHIS ORDER, AND PARTICULARLY
PARAGRAPHS 1,2, 3 and 4 HEREIN. IFYOU DO NOTYOU MAY BE FINED!SENTTO PRISON OR
HAVEYOUR ASSETS SEIZED.

ITIS ORDEREDTHAT:

rothslof
Kingd

e b o o lcnatively
S
. m—
+ toremoreA, Nand/orNK [ =
e
wson Comnwell the Family law firr

=

Draft order

“The DefendantsY and R arc forbidden o
* Make any application or; or
* To obiain or scck to obtain; or

Iy crmit, e ¢, or support any -  passp
whether 3 UK passport, Pakistani passport or any 1D card or other travel document which would
enable A, N or NK or any of them to leave the jursdiction of England and Wales untl such time a5
this order i varied or ahternatively discharged.

Y, R, Z, S and M shall forthwith upon service of this Order wpon therm, and at any such time as the

y - ess to A alone, without the presence of any other
persons ata time and on a date and at  vemue to be arranged by the Police and notified to the
Defendants hercin

wson Cormwell the family law firm
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What next? “A—&\

Possble acton includes:

Care p 1Torp i
proved and there are younger sblings.
« Nulltyif the Forced y of3
. pable of the ground that the victim did not
son Co
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Re SA (Vulnerable Adult with Capacity:
Marriage) [2006] 1 FLR 867

* Involved a 17 year old female who was profoundly deaf and mute and who had an ntellectual

functioning of 13 10 14 year old.

P enterinto a ma

“The Court ordered psychologicaltests and it vwas found that she had capacity to consent to 2
marriage. Howeser, she clearly had special necds and low functioning intelectual cognition.

It was held that the Court had power to make an order requiring tha the daughter be properly
it she b i

, sbout any sp »

wson Corwell the fa
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R (on the application of Quila and another) (FC) v Secretary of State for the
Home Department;
R (on the application of Bibi and another) (FC) v Secretary of State for the
Home Department [2011] UKSC

© InJuly 2008, the

marringe
s UK 1810 21 years, The change of law
became cfective on 27 Novcrmber 2008

Supreme Court, by .4 - | majorit, State’ pp
2 8 ofthe European Convention on

Human Rights.

LordWikan: a colossl nterfrence to rqire or up o thre yearscither that the spouses should e
scparately or that  British ciizen should leae the UK for p to three years

Research suggeste that ifthe removal from the UK would be fo  longer term, there s ks possily of
the et o et

wson Corwell the fa
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Difficult cases (&

belore,during and after r marings il cases
wherea ly ple, where a grant aceess to
the father t0 see their a custody dispute). S

Howerer,in it may be th

fact

ly ses, vy
explining the contest of the Forced Marriage and the effccts it has had on the victim's parenting,

where 3 o hild,

lackofa

e exp y
she had entered into under duress

Dawson Comwell the family law firm

Abandoned Spouses
In the Headlines

“The Independent reported on 20 June 2010:

“A woman fights to be reunited with her son after

alleging that her in-faws drugged her and dumped

her back at her parens'home.”

See pend news/uk/home news/abandoned - pakistan sy

Dawson Cornwell the family law fir

Abandoned Spouses
In the Headlines i

“The picture shows Aqila, aged 15, celbrating her marriage i front of eltives and friends, At the time
she dreamt of coming to England for 3 happy, long lfe with her nesy husband and his il

“Two years later, the young bride i stranded in her villagein Pakistan after a court has heard, being
er husband and father-in-la without her newborn baby. Aqila, 20,

drugged and forciby taken back y
i March without her passport and British visa, leaving her

was dumped outside her parents'
strande with little hope of return, the High Court was told last week

Her case highlightsthe plight of whatisfered to be a growing number of women who come to Britain
afer marrying a Briish husband and are then abandoned back home without their hildren or
immigration documents”

Dawson Cornwell the family law fir
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What is a typical
Abandoned Spouse case?

Reunite Incernational Child Abduction Centre:

E il pretext such

pically
a5 holiday and ther 7
coercion, threats, family pressare and. or the concealment or dest

e also inh e

leaving that variety of mes ,
ction of passports. Such cases

are returned to the while abroad

I | are i number, They form

partof a wider pattern of abuse and perpetrated p ag

perpetrated by

forced marriage and so-called honour-based violence. A recurring feaure of cases of this type i that

intolerable pressure s exerted upon women which has the effct of preventing them from escaping.

their p abusive partner. Typically the abuse s
of i

perpetrated not just by the sp
both sides.”

w firm

Common Issues ﬁ

. y of the forcign st

* The solation of p e host

aeinh
e R e T e e

. ly the f curtailher
her dep ©

control her behavior

* The spouse has diffculy in deling with her immigration status once removed to her country of
arigin du to lack of passport and evidence of visa satus,

+ Sheisabio hampered by a ck offrancil
et K i Thas
Crenifshe cangin e <ntey County e cannot sl
e ke,
wson Comwell the family

Common Issues ﬁ

+ Fundamental breach of the spouse’sand her children'sright to family ife.

o limited to the UK and do notj Communities

.0 bes ded, her husband n the host orders for

P y may
residence (custody) on the bass that she hasdescrted the children. He may also apply for a divorce
o the basis that his wifes whereabouts are unknown.

* Inmany. with cither an NGO, charity or
i lable, they find

witha p the. where
d 10 allow the Court to with her chldren.

= In cases where the children have also been stranded, it is necessary o act specdily before the
children’s habiwal resdence passs 1o the foreign state by passge of time.

wson Comwell the family
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Dos and Don’ts

Insist with the in the forcign

e e o e e

Insst o kecping n touch with the bride, even afte the marriag
throvgh local friends and relatives. Be alert if, at any point, ther

ia phone and c-mal, and
any reluctance or dificulty in

doing this.

Equip the elcnt with knowledge of the las of the forcign country and the rights she cajoys there,

pecially againstany form of shuse
P a5 victim

any form (whether.
physical, motional, Anancial, psychologicalor sexual) and to keep a log of allacts of violence:

Dos and Don’ts

= Keep a st of contactdetals of neighbours,frends,reltives, husband's employer, poice,

ambulance and the foreign embassy or high commission, f broad

« Advise clien to leave photocopies of all important documents including passport, viss, bank and

property documents, marriage certficate and other essental papers and phone numbers with
parents or other trustworthy people n the forcign country.

s en away or destroyed by, for example, the spouse or

inlaws, the iy, I possble, advise client to k d soft copy with
her and any person she trust’s o tha it can be retrieved if ecessary.

« Encourage client o speak out i she finds herself deserted or sulfering from any other abuse by her

husband, in-Jaws or indecd any member of her fmily

wson Cormwell the family law fir

International Academy of
Matrimonial Lawyers

Isued 8 May 201 Forced Marriage i global problem that i not
d 0 any one Stte, or religion. In particular, it stated

ot e TAML il ocus o he deepmnent of vt o e toughon e gl

community through;
= Civil legislation and a family aw practice tht is centred on victims’ necds,

* Improving the awarcness of Forced Marriage throughout the global community

. TAML - Forced Marriage.

iaml

wson Cormwell the family law firm

« Supporting international standards and co-operation,
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Useful Links

e UK
Adhina Network (sscwaisnn sz
+ Southall Black Siters (s sntlldckstersoxz k)

“The SAFE projct (sl coik)
LY —

[ S —

Henna Foundstion l 9

D A Gil the Universy of Roshampton (s soshampan. sk Sl Akl Gil)

Quuside he UK
+ Tabir Justios Centre (Uit Sttes) s )
+ AHA Foundion (Un
. suco

St (g besbutoundaion. )

) (530 00.05)
o IAML Qoterationsl (sl )
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rnwell com
Fwoukd ik o thank Richard Kan, Profesional Support Langer ot Davson Cornwel Solicitosfor

hisasistance with resarch and echnolagial support.

15 Red Lion Square, London, WCTR 4QT, England
+44 (00207242 2556

on Comwell the family law firm

Slide 54

For information on upcoming webinars, trainings, and news about
forced marriage in the United States, please sign up for the:

National Network to Prevent Forced Marriage
&
Forced Marriage Newsletter
at Tahirih’s website:

www.tahirih.orgladvocacy/policy-areas/
forced-marriage-initiative/

Or contact: FMI@tahirih.org




